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DETAILED ACTION 

Claim Objections 

Applicant is advised that should claims 1-4 be found allowable, claims 10-13 will be 
objected to under 37 CFR 1 .75 as being a substantial duplicate thereof. When two 
claims in an application are duplicates or else are so close in content that they both 
cover the same thing, despite a slight difference in wording, it is proper after allowing 
one claim to object to the other as being a substantial duplicate of the allowed claim. 
See MPEP § 706.03(k). The recitation of "whipping cream" in claim 1 and "improved 
whipping cream" in claim 10 does not alter the product as recited in claims 1 and 10 
respectively. 

Claim 9 is objected to because of the following informalities: 

The claim as recited states "the method of any one of claims 6" which appears to be a 

typographical error. Appropriate correction is required. 



Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

Claims 1-13 are rejected under 35 U.S.C. 112, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

Claim 1 is indefinite for the recitation of "comprising 55-100 wt % of .alpha.-D- 
glucopyranosyl-1 ,6-sorbitol on a dry weight basis" Claims 6 and 10 are indefinite for the 
recitation of "comprising 55-100 wt % of . alpha. -D-glucopyranosyl-1 ,6-sorbitol on a dry 
weight basis to a cream product". It is unclear from the claims as recited, whether 
proportion of alpha.-D-glucopyranosyl-1 ,6-sorbitol (i.e., 55-100%) is based on the entire 
composition of the cream product or it is based on the entire sweetener composition or 
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based on the sugar alcohol part of the sweetener composition. Appropriate correction is 
required. 

Claim Rejections - 35 USC §103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or 
described as set forth in section 102 of this title, if the differences between the subject 
matter sought to be patented and the prior art are such that the subject matter as a 
whole would have been obvious at the time the invention was made to a person having 
ordinary skill in the art to which said subject matter pertains. Patentability shall not be 
negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 

(1966), that are applied for establishing a background for determining obviousness 

under 35 U.S.C. 103(a) are summarized as follows: 

Determining the scope and contents of the prior art. 

Ascertaining the differences between the prior art and the claims at issue. 

Resolving the level of ordinary skill in the pertinent art. 

Considering objective evidence present in the application indicating obviousness or 
nonobviousness. 

(A) Claims 1-3, 5-8, 10-12 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Schieweck et al (US 3865957) in view of Goldscher (US 5679781). 

Regarding claims 1, 2, 6, 7 and 10, 11, Schieweck et al, hereinafter Schieweck, teaches 
that crystalline isomaltitol is very effective as a low calorie sweetener having the 
appearance and the utility of sugar. The reference also teaches that isomaltitol can be 
mixed with other synthetic sweeteners and can be added to everyday recipes in the 
same amount as sugar (Column 2, lines 20-50 and 65-68). Schieweck teaches of an ice 
cream, i.e., a sweet cream based composition that is beaten or whipped or aerated 
before the freezing step. Schieweck teaches of adding isomaltitol to the ice cream to 
reduce calories. The mixture as taught by Schieweck is homogenized, sterilized, stirred 
vigorously and beaten (i.e., whipped or aerated) prior to freezing (Column 4, lines 25- 
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40, example VIII). It was known in the art at the time of the invention that Isomaltitol 
comprises of alpha-D-glucopyranosyl-1 ,6-sorbitol (GPS or GPS-1 , 6 or GPS-6) and 
alpha-D-glucopyranosyl-1,1-mannitol (GPM or GPM-1, 1 or GPM-1). Thus Schieweck 
teaches of an aerated sweet cream based product and process of making the product, 
where the sweetening agent is a sugar alcohol, i.e., isomaltitol, which comprises alpha- 
D-glucopyranosyl-1 ,6-sorbitol (GPS or GPS-1, 6 or GPS-6) as recited by the applicant 
inclaim1-13. 

Schieweck reference is silent as to the proportion of two isomers of isomaltitol namely, 
alpha-D-glucopyranosyl-1 ,6-sorbitol (GPS or GPS-1 , 6 or GPS-6) and alpha-D- 
glucopyranosyl-1, 1 mannitol (GPM or GPM-1, 1 or GPM-1). Goldscher teaches that 
Isomaltitol, a sugar alcohol, can be made to achieve various ratios of the two isomers 
alpha-D-glucopyranosyl-1, 6-sorbitol (GPS or GPS-1, 6 or GPS-6) and alpha-D- 
glucopyranosyl-1 ,1 mannitol (GPM or GPM-1 ,1 or GPM-1). Goldscher teaches of the 
process with which isomaltitol can be obtained, where the isomaltitol GPM:GPS ratio 
can be varied from 38:62 to 62:38 by weight. Goldscher further teaches GPS-6 or GPS 
levels of 55% or above (Column 1 , lines 50-58; Column 2, lines 18-25; Column 3-4 
examples 1 and 6), as recited by the applicant in claimsl, 6 and 10. Goldscher also 
teaches that the low calorie sugar alcohol based sweetener containing GPS-6 (liquid or 
crystalline) was used in candies, ice-creams, milk products, baked goods, preserved 
foods and also as a carrier for artificial sweeteners (Column 3, lines 20-33). 

Isomaltitol, a sugar alcohol, was known in the art as a reduced calorie sweetener and 
filler either alone or in combination with other artificial sweeteners (Goldscher and 
Schieweck). Isomaltitol with a GPS ratio of 55% or above was also known in the art 
(Goldscher, Column 1, lines 50-58; Column 2, lines 18-25; Column 3-4 examples 1-6). 
Aerated cream and milk-based products, such as creams, ice creams, etc., made with 
isomaltitol comprising (GPS-6) were also known in the art (Schieweck) at the time of the 
invention. Further it has been known in the art that of the two isomers of Isomaltitol, 
GPS is more soluble as compared to GPM, which crystallizes quickly out of foods owing 
to its lower solubility. Therefore, it would have been obvious to one of ordinary skill in 
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the art at the time of invention to modify Schieweck, and add isomaltitol comprising a 
higher proportion of GPS-6 component as taught by Goldscher, in order to make the 
aerated or whipped sweet cream based product (i.e., ice-cream or whipped cream etc.) 
with a low calorie sweetener that provides a good initial sweet flavor owing to its higher 
solubility. One would have been further motivated to do so in order to provide good 
texture, and mouth feel to the products with the long lasting sweet effect. 

Regarding claims 2, 7 and 1 1 , Schieweck teaches of isomaltitol which comprises of 
alpha-D-glucopyranosyl-1 ,6-sorbitol (GPS or GPS-1 , 6 or GPS-6) and alpha-D- 
glucopyranosyl-1 ,1-mannitol (GPM or GPM-1 , 1 or GPM-1) as discussed above. 
Goldscher teaches of the process with which isomaltitol can be obtained, where the 
isomaltitol GPM:GPS ratio can be varied from 38:62 to 62:38 by weight. Thus Goldscher 
teaches of GPS-6 or GPS levels of 55% or above (Column 1 , lines 50-58; Column 2, 
lines 18-25; Column 3-4 examples 1 and 6), and alpha-D-glucopyranosyl-1,1 mannitol 
(GPM or GPM-1, 1 or GPM-1) in proportion of 0-45% can be obtained, as recited by the 
applicant in claims2, 7 and 1 1 Thus Schieweck in view of Goldscher teaches of GPM in 
the instantly claimed proportion in the sugar alcohol recited. 

Regarding claims 3, 8, and 12, Schieweck teaches of an the ice cream composition 
comprising: 

Sweet cream = 22.1 Kg (40% fat) 

Whole milk = 58.1 Kg (3.7% fat) 

Skimmed milk powder =4.5 Kg 

Stabilizer =0.3 Kg 

Isomaltitol =15 Kg 

Total (by weight) =100 Kg 

% of sugar alcohol (isomaltitol) =15% 

The amount of sugar alcohol taught by Schieweck falls within the recited range of the 
applicant for claims 3, 8 and 12. 
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Regarding claim 5, Schieweck teaches of a vigorously stirred, and beaten (aerated or 
whipped) cream based product as instantly claimed. 

Claims 1-3, 5-8, 10-12 have been rejected over Schieweck in view of Goldscher. 

(B) Claims 4, 9, and 13 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Schieweck in view of Goldscher as applied to claims 1-3, 5-8,10-12 above, and 
further in view of Getz(US 2435682) 

Schieweck in view of Goldscher have been applied to claims 1-3, 5-8, 10-12 above. 
Schieweck in view of Goldscher teaches of an ice cream composition with crystalline 
isomaltitol comprising GPS-6, as a low calorie sweetener as discussed above. 
Schieweck teaches of an ice cream composition, i.e., sweet cream based aerated 
composition, with sugar alcohol in the range recited by the applicant as discussed 
above. Regarding the amount of fat and oil fraction as recited in claims 4, 9 and 13, 
Schieweck teaches of 22.1 Kg sweet cream containing 40% fat, i.e., 8.84 kg fat. The 
reference further teaches of 58.1 kg whole milk with 3.7% fat, i.e., 2.15 kg fat. Thus the 
total fat content of the ice-cream composition as taught by Schieweck is 10.99 or about 
1 1 kg, which is 1 1 % by weight. Thus the fat content of the aerated composition as 
taught by Schieweck is less than the fat content recited by the applicant in claims 4, 9 
and 13. However, aerated or whipped cream compositions with fat content in the range 
recited by the applicant were known in the art at the time of the invention. Getz teaches 
that whipping cream is known to have a fat content of 33-35% (Column 1, lines 32-35) 
which falls within the recited range of the applicant. Thus it was known at the time of the 
invention to have whipping creams or milk based whipping or whipped compositions 
with a fat-or-oil fraction of 25-55% as taught by Getz. Therefore, it would have been 
obvious to one of ordinary skill in the art at the time of the invention to modify 
Schieweck further and include a higher proportion of cream in the aerated ice-cream 
product in order to make the whipped cream based confection more smooth and 
creamy. One would have also been motivated to do so in order to make the finished 
product calorie dense with a better mouth feel. 
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Therefore, claims 4, 9 and 13 have been rejected over Schieweck in view of Goldscher, 
further in view of Getz. 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jyoti Chawla whose telephone number is (571) 272- 
8212. The examiner can normally be reached on 8:00 am to 4:30 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Keith Hendricks can be reached on (571) 272-1401. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). w/ZR O 



Conclusion 



Jyoti Chawla' 
Examiner 
Art Unit 1761 
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